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RECENT DEVELOPMENTS

NEW MEXICO STATE ENGINEER ISSUES
ORDERS ON MINE DEWATERING

WATER LAW, MINE DEWATERING:
State Engineer has jurisdiction over withdrawal of water from underground basin for mine dewatering and subsequent beneficial use;
such withdrawal does not impair others' water rights if water level
declines at senior appropriators' wells do not exceed 400 feet. In the
Matter of Application No. SJ-109 of Phillips Uranium Corp. to
Appropriate the Waters of the San Juan Underground Water Basin.

The New Mexico State Engineer has jurisdiction over the appropriation of underground waters in basins declared by the State Engineer to have reasonably ascertainable boundaries.1 Anyone desiring
to appropriate such waters for beneficial use must apply for a permit
from the State Engineer, who then determines whether such appropriation would impair existing water rights from the source. 2 The
State Engineer did not have jurisdiction over the dewatering of
mines, when the water was withdrawn to allow access to uranium ore
and merely discharged into a watercourse or reinjected into the aquifer, because it was not an appropriation of water for beneficial use.'
Phillips Uranium Corporation (hereinafter referred to as Phillips)
applied to the State Engineer on September 13, 1976, to appropriate
from the San Juan Underground Basin a total of 653,431 acre-feet of
water over a 32.5 year period, at a rate not exceeding 32,250 acrefeet in any one year.4 The water is to be put to beneficial use in the
mining and milling of uranium, but the withdrawals will be limited to
the amounts necessary to dewater the mines.' Because of Phillips'
intention to apply waters of a declared basin to beneficial use, the
State Engineer asserted jurisdiction over the dewatering under the
1. N.M. STAT. ANN. § 72-12-20 (1978).
2. Id. §72-12-3.
3. "Beneficial use is the basis ... to the right to use of the waters described in this act."
Id. §72-12-2. In defining beneficial use in a case involving an irrigation well, the supreme
court stated that beneficial use is "the use of such water as may be necessary for some
useful and beneficial purpose in connection with the land from which it is taken." State ex
rel. Erickson v. McLean, 62 N.M. 264, 273, 308 P.2d 983, 988 (1957). But see note 28
infra.
4. Application No. SJ-109, as amended at hearing, made pursuant to N.M. STAT. ANN.
§72-12-3 (1978).
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statute governing appropriation of ground water.6 When its permit
was denied, Phillips requested a hearing before the State Engineer. 7
Following the hearing, the State Engineer issued his findings and
order granting the permit with certain conditions.
The State Engineer did not assert jurisdiction over the San Juan
Underground Basin, the source of the water Phillips wished to appropriate, until July 1976.8 Because Phillips had applied for its appropriation soon after the basin was declared, there was little available
information regarding the basin's hydrologic characteristics. In assessing the possible impairment of existing water rights, the State Engineer made findings of the hydrologic facts9 based upon extensive
evidence presented by the parties to the hearing.' 0
The State Engineer, based on those findings, determined that prior
appropriations in the area of Phillips' proposed well would ultimately
reduce the natural discharge to stream systems.' I The artesian flow
from all but one of eleven presently flowing artesian wells would be
terminated as a result of known past withdrawals, projected continuation of current withdrawals, and Phillips' proposed withdrawals."2 The State Engineer then calculated the effects of the
proposed withdrawals on the water levels at the present wells,' 3 as
well as the effects on the water levels of known past and projected
withdrawals, exclusive of Phillips' proposal, for all purposes, including mine dewatering.' I He also considered the amount of expected and projected withdrawals for mine dewatering in determining future declines in the water level.' I
The State Engineer next determined whether the proposed with6. N.M. STAT. ANN. § § 72-12-1 to -28 (1978).
7. Phillips requested the hearing pursuant to id. § 72-2-16:
If, without holding a hearing, the state engineer enters a decision, acts or
refuses to act, any person aggrieved by the decision, act or refusal to act, is
entitled to a hearing ....
Hearings shall be held before the state engineer or his
appointed examiner. . . . No appeal shall be taken to the district court until
the state engineer has held a hearing and entered his decision in the hearing.
8. Order of July 29, 1976, in NEW MEXICO STATE ENGINEER, RULES AND REGULATIONS GOVERNING DRILLING OF WELLS AND APPROPRIATION AND USE OF
GROUND WATER IN NEW MEXICO 128-30 (1966).
9. The facts include the measure of flow-through and storage of water in the aquifer, the
annual rate of recharge to the aquifer, and the water quality under various conditions. In re
Application No. SJ-109 of Phillips Uranium Corp. to Appropriate the Waters of the San
Juan Underground Water Basin, Findings 3-9 (Oct. 10, 1979).
10. The State of New Mexico, represented by its Special Assistant Attorney General, was
also a party to the hearing.
11. Application No. SJ-109, supra note 9, Finding 10.
12. Id. Finding 11.
13. Id. Finding 12.
14. Id. Finding 13.
15. Id. Finding 19-21.
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drawal would impair the water rights of prior appropriators. The
results of all the considered withdrawals would be the loss of artesian
flow at the wells in the area of the proposed withdrawal, requiring
the installation of pumps. Significantly increased pumping costs at
other wells would also result.' 6 The proposed withdrawal would
affect the flows of the Rio Puerco, a tributary of the Rio Grande,
and the San Juan River, which are already fully appropriated.' I As a
matter of law, a decline in water level and the resulting pumping cost
increases do not necessarily constitute an impairment of prior water
rights.' 8 Looking at all of the characteristics of this aquifer,' 9 the
State Engineer found that any beneficial use by the public would
reduce the artesian flow from and water levels in existing wells.2 0
Thus, the State Engineer ruled that Phillips' proposed withdrawal
would not impair any existing water right, so long as the total water
level declines caused by withdrawals by Phillips and all others (except appropriators junior to Phillips) did not exceed 400 feet at the
location of any water right having a priority date earlier than September 13, 1976.21 The State Engineer also ruled that because of
the uncertainties of the measurements used and the effects of projected mine dewatering, he would retain jurisdiction over Phillips'
activities under the permit. 2
Based on these findings, the State Engineer ordered that the application be approved, in the amount and for the period of time requested, 2 3 subject to certain conditions. Under its permit, Phillips'
rights will be terminated if the water level declines in the aquifer
exceed the 400 foot limit. 2 4 In deciding whether to terminate this
permit, the State Engineer will consider, inter alia, all withdrawals
made for any purpose, including mine dewatering, but excluding
those made under water rights having a priority date later than Phillips'. 2 Phillips is required to assign authority to the State Engineer
16. Id. Findings 14-16.
17. Id. Findings 17 & 18.
18. Id. Finding 21. It is interesting to note that the State Engineer relied on Mathers v.
Texaco, Inc., 77 N.M. 239, 421 P.2d 771 (1966), in making the finding. Mathers involved
the appropriation of water from a non-rechargeable basin for which a determination of its
economic life had been made. The aquifer involved here, however, is a rechargeable one,
without a determined economic span. Application No. SJ-109, supra note 9, Finding 7.
19. When determining whether prior appropriators' rights would be impaired by an applicant's appropriation, the State Engineer must consider all of the characteristics of the
particular aquifer. Application of Brown, 65 N.M. 74, 80, 332 P.2d 475, 479 (1958).
20. Application No. SJ-109, supra note 9, Finding 26.
21. Id. Finding 30.
22. Id. Finding 29.
23. Id. Orders 1 & 2.
24. Id. Order 3.
25. Id. Order 4.
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to order Phillips' acquisition and permanent retirement of water
rights on the Rio Grande system and the San Juan
2 River in order to
offset the effects of the withdrawal on their flows. 6
The State Engineer's order is important in several respects. It
marks the first determination of the hydrologic characteristics of the
particular aquifer, whose location in the area of extensive energy
reserves makes it a key to the development of those resources. The
order is the result of economic balancing between reasonable economic development of the area's uranium reserves, and protection of
prior water appropriators. The Engineer's action is also significant in
its potential impact on dewatering of mines in general, since it is
essentially a step in the assertion of jurisdiction over dewatering by
the State Engineer. Because it has been appealed to the District
Court, 2 7 the full impact of the State Engineer's order will not be
known until the court renders its decision following a trial de
novo.2 8
KATHLEEN P. WATSON

26. Id. Order 6.
27. In re Application No. SJ-109 of Phillips Uranium Corp. to Appropriate the Waters of
the San Juan Underground Water Basin, No. CV-79-254 (N.M. 1lth Jud. Dist., filed Nov. 7,
1979).
28. "The proceeding upon appeal shall be de novo as cases originally docketed in the
district court." N.M. STAT. ANN. §72-7-1(E) (1978). A bill recently passed by the New
Mexico Legislature and signed by New Mexico Governor Bruce King also addresses the issue
of mine dewatering by providing, inter alia, that mine dewatering in a declared underground
basin be conducted under a permit issued by the State Engineer. If the State Engineer
determined that the dewatering would impair existing water rights, the applicant would have
the right to furnish a substitute water supply, drill replacement wells, or assume additional
operating costs in order to offset the impairment. 1980 N.M. LAWS Chap. 148, § 7.

